
WORLD CLASS. LOCAL TOUCH.

Volume Twenty-Two, Issue One                  January 2019

We welcome your comments 
and suggestions regarding this 
issue of our Benefit Advisor. 
For more information, please 
contact your Account Manager 
or visit our website at  
www.mma-mi.com.

Continued on Page 2

In a good economy, increases in 
mergers and acquisitions pres-
ent several challenges to human 
resources (HR) departments. 
HR often tends to focus only on 
combining benefits plans and HR 
policies.  It must also, however, 
focus on merging and integrating 
two distinct corporate cultures.   
It needs to consider historical 
compliance issues involved in 
acquiring an organization as well.

Unfortunately, HR is often brought 
into the process late.  As a ben-
efits professional, you can bring 
your expertise to the process.  
You will need to consider all the 
relevant issues as you facilitate 
the transaction.  This Benefit  
Advisor explains:

• Pre-Acquisition Issues
• Post-Acquisition Issues
• Administrative Process

The sooner HR is involved in  
the process, the better.  Your  
presence can ensure your or-
ganization does not commit to 
a benefit strategy that may be 
impossible to deliver.  A thoughtful 
and well-organized approach will 
ensure you consider all the key 

MERGERS AND ACQUISITIONS
issues as you integrate the orga-
nizations.

PRE-ACQUISITION ISSUES
Most organizations will conduct 
extensive due diligence when 
deciding to purchase an organiza-
tion.  The due diligence occurs  
before an organization signs 
a letter of intent or a purchase 
agreement.  The process identifies 
the benefits and liabilities of the 
purchase.  Several of the potential 
liabilities may relate to benefits.

Your first step should be to con-
duct an inventory of the benefit 
plans and policies of the orga-
nization you are acquiring.  The 
inventory should include:

• Benefit plans offered 
• Vendors used
• States (or other countries) 

where the acquired organi-
zation has employees

A deep dive into the details is 
required.  It is essential to under-
stand all the benefit provisions 
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and employer policies of both 
companies.  Details to outline 
should include:

• Eligibility requirements for 
all benefits

• New hire waiting periods for 
all benefits

• Any pre-existing condition 
limitations (disability plans)

• Vacation policies 
• Leave of absence policies

Your organization should also 
review benefit documents to 
determine whether any issues will 
create liability.  You should review 
the acquired organization’s docu-
ments with the following questions 
in mind:

• Does the organization have 
a Summary Plan Descrip-
tion (SPD) and does it  
include all information  
ERISA requires?

• Is the plan required to file 
a Form 5500? If so, was it 
filed?

• Is the plan grandfathered?  
Has the plan tested annual-
ly to determine whether it is 
still grandfathered?

• Are there any ongoing, high 
amount claimants that will 
become your liability?  Was 
this issue considered when 
the purchase price was set?

• Are there any unions 
involved?  Read the Collec-
tive Bargaining Agreement 
(CBA) to understand your 
benefit and pay obligations.

• Does the acquired plan 
have any retirement plan 
commitments?  Can these 
benefits be changed?  Do 
you understand its Financial 
and Accounting Standards 
Board (FASB) obligations 
for retiree health plans?

• Are there ongoing lawsuits 
or disputes with employees 
or former employees?  

• Did the health plan make 
the changes the ACA 
requires? The following are 
examples of provisions to 
check:

 – No lifetime or annual 
dollar 
maximums 
on essen-
tial health 
benefits?

 – No pre- 
existing 
condition 
limitations?

 – Coverage 
for pre-
ventive care services 
with no-cost-sharing 
(non-grandfathered)?

 – Do the plan’s maximum 
out-of-pocket limits 
fall under the statutory 
maximum?  Does all 
cost-sharing associated 
with essential health 
benefits accumulate 
toward maximum out-of-
pocket?

 – Does the plan cover 
dependent children 
until they reach age 
26 without any other 
requirements? (such as 
a requirement to be a 
student or unmarried)

• Does the acquired organi-
zation offer wellbeing plans?

• Is the acquired organiza-
tion an Applicable Large 
Employer (ALE)?  If so, can 
you access its historical 
1094C and 1095C Forms?  
This information is critical. If 
you ever need to appeal a   
226 J letter, you will need 
access to these records.

Before the purchase agreement 
becomes final, you should discuss 
COBRA liability.  Is this a stock or 
an asset sale?  Although the dis-
tinction may not seem important, 
the type of sale determines the 
COBRA responsibility.  COBRA  
responsibility can be allocated in 
the purchase agreement; how-

ever, if the 
purchase 
agreement 
does not  
assign 
COBRA re-
sponsibility, 
the COBRA 
regulations 
spell it out.  
COBRA 
defines the 

type of sale as follows:
• Stock Sale:  A transfer 

of stock in a corporation 
that causes the corpora-
tion to become a different 
employer or a member of 
a different employer – in 
other words, the employer 
transfers ownership interest 
by selling stock.

• Asset Sale:  A transfer of 
substantial assets, such  
as a plant or a division or 
substantially all the assets 
of a trade or a business.  
This broad definition does 
not place a value on what 
might be considered  
substantial assets.

The COBRA rules spell out the 
obligations for business reorga-
nizations.  The rules can vary 
depending on the situation, but 
the rule of thumb in each type of 
transaction follows.
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STOCK SALES
Employees still working for the  
acquired organization, even 
though it is now under new 
ownership, are not considered 
terminated.  This holds true even 
if the buying organization does 
not provide health care benefits 
for its employees.  Employees in 
this case may lose coverage, but 
without an official termination of 
employment, there is no qualify-
ing event and COBRA, therefore, 
does not apply.

COBRA obligations in stock sales 
apply primarily to qualified benefi-
ciaries who were already on  
COBRA before the sale or  
employees who lose their jobs 
because of the sale.  In general, 
sellers who have a group health 
plan are responsible for offer-
ing COBRA coverage to these 
qualified beneficiaries.  The only 
exception is if the seller no longer 
offers a health plan, then the 
COBRA liability for these quali-
fied beneficiaries transfers to the 
buyer.

It sounds complicated, but once 
your organization identifies the 
qualified beneficiaries the sale 
affects, all you need to do is  
determine whether the seller has 
a health plan.  If so, your organi-
zation does not need to assume 
the COBRA liability for the merger 
and acquisition qualified benefi-
ciaries, unless you agreed to as 
part of the purchase agreement or 
the seller discontinues their health 
plan.  

ASSET SALES
COBRA responsibilities are  
different when the transaction is 
an asset sale. 

For the most part, with an asset 
sale, all employees experience 

a qualifying event.  Therefore, in 
an asset sale, your organization 
needs to pay attention to benefi-
ciaries qualified for COBRA before 
the sale, employees that lose 
employment because of the sale 
and any employee who goes on to 
work for the buying organization 
after the sale.

In an asset sale, the seller’s 
health plan is responsible for 
COBRA-qualified beneficiaries if 
the seller maintains a group health 
plan after the sale.  Employers 
have problems when employees 
associated with the assets sold 
are offered group health coverage 
under the buyer’s plan.  These 
employees will likely not elect 
COBRA coverage, but the fact 
the buyer offers health coverage, 
does not waive the requirement 
for the seller to extend COBRA to 
them.  The only exceptions to this 
rule are:

1. The employee does not lose 
coverage under the seller’s 
group health plan.

2. The buyer is 
considered 
a successor 
employ-
er.  To be 
considered 
a successor 
employer, 
the buyer 
must contin-
ue the busi-
ness operations associated 
with the assets purchased 
and the seller must cease to 
provide a group health plan.  

Sellers maintaining a group health 
plan are responsible for providing 
COBRA to qualified beneficiaries.  
In an asset sale, the list of quali-
fied beneficiaries is more  
comprehensive because all  
employees associated with the 
sale are considered terminated.

If the seller terminates all group 
health plans, then COBRA liability 
transfers to the buyer.  Again, the 
purchase agreement can assign 
COBRA liability to specific par-
ties, but if any party defaults on 
the COBRA obligation, the party 
deemed responsible under  
COBRA becomes liable.

Finally, your organization needs  
to decide how the benefits and 
policies of the acquired organi-
zation will be integrated or main-
tained post-sale.  Evaluate the 
cost and benefits in detail.   
Sometimes organizations have 
different approaches to benefits 
and compensation.  You will need 
to align both organizations’ pay 
and benefits philosophies. Also 
make sure to compare retirement 
plans.  If you have access to 
benchmark data on benefits and 
pay, see how your benefits and 
pay compare to the benchmarks.

In some cases, as part of the 
negotiation, your organization may 

want to commit 
to the plans 
the acquired 
organization 
has in place.  
However, this 
may be difficult 
if you cannot 
use the same 
vendor offer-
ing the same 
benefits.  If you 

offer the acquired organization 
your benefits, determine the date 
the new employees will be added 
to your plans.  It is critical to add 
them to your medical and dental 
plans quickly.  You don’t want 
them to struggle for access to 
health or dental coverage.
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Your organization should also 
decide how you are going to 
integrate systems.  Will payroll 
be integrated or will the acquired 
company maintain its own payroll?  
Will the new company be inte-
grated into your HRIS or benefit 
administration system?

Once your organization has  
reviewed all these issues, you  
can start building an action plan 
for post-acquisition issues.

POST-ACQUISITION ISSUES
All your pre-acquisition due 
diligence will help you make an 
action plan to either integrate the 
two organizations 
or keep them 
separate.  It is 
critical to focus on 
employees.  All 
employees will 
have concerns.  
They will want to 
know how this 
merger and ac-
quisition will affect 
their jobs, benefits 
and workplace.  

If possible, discuss these issues 
in group settings.  If you have key 
employees that you want to keep, 
it would probably make sense to 
have these meetings one on one.  
Consider the following key  
employee concerns:

• Will my job be a part of 
the new organization?  
When two organizations 
merge, employees always 
feel that their jobs are 
vulnerable. In many cases, 
their jobs may indeed be 
vulnerable.   Explain the 
plan for merging the orga-
nization to the extent you 
can.  Be honest. In general, 
only a small percentage of 
your employees may be 
affected.  For example, you 

may merge IT departments 
or HR departments.  The 
plan may be to protect all 
employees’ jobs.  Com-
municate those plans.  Let 
employees know if their jobs 
may change.

• How will my benefits be 
handled? This is critical for 
employees of the acquired 
organization.  

 – Employees will want to 
know how their accrued 
benefits will be han-
dled.  What happens 
to 401(k) accounts or 
pension plans?  For any 
benefit that requires 
vesting, they will want to 

know whether 
service with 
the acquired 
organization 
will apply for 
vesting purpos-
es. You should 
also explain 
flexible spend-
ing accounts 
and health  
savings ac-

counts if applicable.  Be 
sure to review all ben-
efit changes.  Will you 
provide deductible and 
coinsurance credits for 
employees required to 
switch medical plans?  
Tell them when to ex-
pect ID cards and any 
other plan information. 
If IDs are going to take 
a while, explain how to 
access benefits in the 
meantime. Don’t just 
focus on medical plans.  
Dental plans will also 
be important.  Some 
employees will have 
dental work in progress 
and will want to know 
the impact of the benefit 
changes on their dental 

coverage. Explain any 
potential changes to life 
and disability benefits.  
In addition, if voluntary 
benefits are part of your 
benefit offerings, explain 
how these benefits will 
be offered to the new 
employees.

 – Explain employer poli-
cies, such as vacation 
policies and vacation  
allotments accrued 
before the sale.  Also, 
what is your dress 
code?  Do you have 
core hours that em-
ployees must be in the 
office?  Make sure you 
issue an employee 
handbook to acquired 
employees.

• How will this acquisition 
affect my work day?  This 
communication will be 
important for employees of 
the acquired organization as 
well as your employees.  All 
employees will be con-
cerned about job security 
and how the acquisition 
affects them.

It is important to communicate 
clearly throughout the entire 
process.  The acquired employ-
ees’ view of your organization 
will largely be based on how you 
handle the transition.  

ADMINISTRATIVE PROCESS
Integrating two organizations is 
complicated.  You need to take 
all the critical administrative steps 
and build an action plan to ensure 
you haven’t overlooked anything. 
Create your action plan based on 
the decisions made in the merger.  
Make sure your new hire process 
covers all the key issues.
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Payroll Integration

First, you will need to add the new 
employees to your payroll system 
and HRIS.  Next, you will need to 
complete new hire paperwork so 
you can withhold the appropriate 
payroll taxes.  Finally, you will 
need direct deposit authorizations 
if employees expect direct depos-
it.

Be sure to handle payroll correctly 
and properly.  With so many  
Americans living paycheck to 
paycheck, missed paychecks can 
keep employees from paying their 
bills.

Benefits Integration

Think about how you want to track 
these newly acquired employees 
in your benefit plans.  Will they roll 
into your current benefit structure? 
Will you want to create separate 
suffixes to track these new em-
ployees separately? Be sure to tell 
your carriers how to handle these 
employees.

You also need to decide wheth-
er acquired employees need to 
meet your new hire waiting period.  
Many employers cover them as 
of the date of the sale.  It will be 
critical to get employees enrolled 
in your plan as soon as possible.

Have a plan for how the carrier 
may handle deductible or coin-
surance credits. Make sure the 
carrier will allow you to apply 
deductible credits. It may be 
easiest to have the carrier gener-
ate a report of deductible credits 
approximately two months after 
the date of sale to account for 
claim lag. It can be complicated if 
the two organizations accumulat-
ed deductible credits on different 
years, especially if the plans are 
qualifying high deductible health 
plans (HDHPs).

Determine whether you have em-
ployees in states that have benefit 
laws you need to consider. For 
example, do any employees work 
in states that have state-mandat-
ed disability programs (New York, 
New Jersey, California, Rhode 
Island, Hawaii or Puerto Rico)?  
You should also 
check to see if 
these employ-
ees live in areas 
that have paid 
family leave or 
paid sick leave 
laws.  If you 
outsource your 
leave of absence 
management 
process, your 
vendor should be able to help you 
with these concerns.

For life insurance benefits, be 
sure to consider employees who 
are not actively at work.  You may 
want to negotiate with your current 
life insurance carrier to cover 
them under your plan.  If your 
carrier will not cover them, see if 
the seller’s plan will continue to 
offer this coverage.  If not make 
sure these employees understand 
conversion rights and waiver of 
premium rights under the plan.

If your disability plan has a pre-ex-
isting condition limitation, how will 
it be handled for acquired em-
ployees?  Will the disability carrier 
apply time worked for the selling 
organization to the pre-existing 
condition limitation?

Flexible Spending Account 
(FSAs)

To date, the Department of 
Treasury has not released offi-
cial guidance on how employers 
should handle FSAs in mergers 
and acquisitions.  The IRS has 
released one revenue ruling and 
informal comments on how these 

transactions could be handled.  Just 
as for COBRA, it is important to 
identify the type of transaction.  Is it 
a stock sale or an asset sale?

In an asset sale, the employees of 
the acquired organization terminate 
their employment with the seller.  

These employees 
may be offered 
participation in 
the buyer’s caf-
eteria plan. The 
buyer might also 
adopt a “mirrored” 
version of the 
seller's plan or, if 
the acquired busi-
ness maintains 
its own benefit 

arrangements, the buyer might 
assume sponsorship of some of or 
all these programs. 

Unless other arrangements are 
made, an asset purchase would 
typically end participation in the 
seller's health FSA and create the 
possibility of a health FSA forfeiture 
(as well as potential COBRA rights 
under the seller's health FSA). 
The IRS Revenue Ruling 2002-32 
explains how a buyer and seller in 
an asset purchase may continue 
transferred employees’ health FSA 
coverage under a either the seller’s 
or the buyer’s health FSA.  The 
following two scenarios comply with 
IRS requirements:

1. Coverage Under Seller's 
Health FSA With Salary 
Reductions Under Buyer's 
Plan. In this scenario, the 
seller continues business 
operations after the asset 
sale and maintains its health 
FSA. The buyer either has 
or will create a cafeteria 
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plan that offers health FSA 
coverage through pre-tax 
salary reductions. The seller 
and buyer agree to have 
the transferred employees 
continue to participate in 
the seller's health FSA for 
an agreed-upon period (for 
example, through the end 
of the plan year). The seller 
and buyer also agree on the 
extent to which the original 
salary reduction elections 
made under the seller's 
plan will continue as if made 
under the buyer's plan.

2. Coverage and Salary  
Reductions Under  
Buyer's Plan. In this 
scenario, the buyer agrees 
to cover the transferred 
employees under its health 
FSA for the remainder of the 
plan year. The employees' 
account balances (whether 
underspent or overspent) 
under the seller's health 
FSA are rolled into the buy-
er's health FSA. All claims 
for reimbursement after the 
asset sale are submitted 
to the buyer's health FSA 
(even claims incurred before 
the asset sale but not yet 
reimbursed). The trans-
ferred employees' salary 
reductions continue for the 
remainder of the plan year 
under the buyer's plan.

No midyear plan changes are 
allowed since the transferred em-
ployees do not lose eligibility for 
health FSA coverage because of 
the asset sale (they retain eligibil-
ity under either the seller's or the 
buyer’s health FSA).

The situation is slightly different in 
a stock sale.  If the acquired busi-
ness has its own cafeteria plan 
and the plan is continued after the 

transaction, employees' health 
FSA elections would continue 
uninterrupted.

In contrast, if employees have 
been participating in an affiliate's 
cafeteria plan, IRS officials have 
informally indicated that an FSA 
account balance transfer should 
be allowed in a merger and 
acquisition context.  This would 
permit employees of the acquired 
business to be brought into the 
buyer's cafeteria plan midyear 
(at the time of the closing) with 
the same level of FSA coverage 
and the same salary reduction 
elections as they had under the 
affiliate's cafeteria plan at the time 
of the sale. Another option would 
be for the buyer to arrange with 
the affiliate to offer COBRA-like 
coverage to transferred employ-
ees to avoid the use-or-lose rule. 
Note, technically COBRA does not 
need to be offered in a stock sale 
where there has been no employ-
ment termination or other statutory 
COBRA trigger. Those not electing 
the COBRA-like coverage would 
still be able to 
submit claims for 
expenses they 
incurred before 
the transaction 
during a run-out 
period.

If your plan is go-
ing to take over 
the seller’s FSA 
plan, be sure to 
transfer elections and claims to 
date to your FSA administrator.  In 
addition, the seller’s FSA admin-
istrator will need to forward any 
claims the plan has not processed 
as of the date of sale.

You may need to amend your caf-
eteria plan document to address 
the acquired organization.

Employer Reporting Process 

As far as the employer reporting 
(the 1094Cs and 1095Cs), the 
IRS rules are somewhat vague. At 
this point, the IRS has not formally 
explained how employer report-
ing for the employer mandate 
should be handled in a merger 
and acquisition situation.  Since 
reporting occurs the year following 
the transaction, it is important to 
consider this requirement as part 
of the sales agreement.  If you 
agree to handle the reporting for 
the acquired organization, you 
need to make sure you obtain the 
information you will need to com-
plete the forms.  

If the sales agreement does not 
cover reporting, it is not clear who 
is responsible.  However, if you 
continue to employ the acquired 
employees, the IRS may hold you 
responsible.  

If the sales agreement includes 
reporting, you may want to agree 
to cover the reporting obligation 
for all new employees as part of 

the sale as of 
the date of sale.  
You will have 
the information 
you need as of 
the date of sale, 
when employ-
ees become 
part of your 
organization. 

The IRS has not clarified how 
any liability might transfer to the 
purchasing organization.  It is 
common to negotiate liabilities as 
part of the sales agreement.  In 
some situations, a reserve may be 
set aside to cover liabilities that 
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arise within a certain time post-
sale.  The IRS is a couple of years 
behind on assessing proposed 
penalties.  It is important to keep 
that in mind if you have a potential 
liability reserve. 

Remember, your organization may 
need to appeal potential penalties 
assessed against the acquired 
organization. To make an appeal, 
you will need access to historical 
forms submitted and understand 
benefit offerings and contributions 
during that time.

When your organization begins 
issuing paychecks for newly 
acquired employees, it will be re-
sponsible for employer reporting.  
The reporting should be made 
under the employer name and  
EIN used for payroll.

Communication Addressing  
All Changes to Benefits and 
Employer Policies

You should plan all merger and 
acquisition communication.  Em-
ployees will be worried, so com-
munication will be critical.  Keep in 
mind employees’ attention spans.  
Make your messages as short as 
possible.  Try in-person or video 
messages for critically important 
topics.

Finally, make sure to distribute 
required legal notices and sum-
mary plan descriptions for all 
your benefit plans now that your 
organization has acquired these 
new employees.

CONCLUDING THOUGHTS
Mergers and acquisitions are 
complicated.  Unfortunately, HR 
is often brought into the process 
late, which can create issues.

Gather as much information as 
possible before the acquisition.  
HR needs to understand the 
benefits and employer policies 
of the acquired organization.  Do 
not commit to maintaining current 
benefits since that may not be 
possible. It also makes sense to 
form an internal workgroup to  
analyze all the issues and the 
work you will need to do to make 
the acquisition run smoothly.

Review the acquired organiza-
tion’s benefits; you will need to de-
cide how you will handle benefits 
and policies when the acquisition 
is complete. Then create a plan to 
integrate payroll, benefits, policies 
and procedures.  Assign tasks to 
make sure you cover all respon-
sibilities.  It is crucial to handle 
payroll and benefits carefully and 
quickly.  

If your organization grows through 
mergers and acquisition, it makes 
sense to create checklists for all 
merger and acquisition issues. 
Your checklists should include 
due diligence activities, point of 
sale activities and post-sale action 
items.

Please contact your Marsh &  
McLennan Agency | Michigan 
team member with any questions. 
MMA


